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MEMORANDUM OPINION

In this case the employer, Odom Construction Systems, Inc., has appealed from the ruling
of the Circuit Judge awarding Plaintiff, Bobby R. Bruner, 100 percent permanent disability.

Facts

The Plaintiff isahigh school graduate without any vocational training. Heisfifty years of
age and hasfollowed construction work most of hiswork life. Hewould be classified as performing



manual labor in doing framing work and hanging sheetrock. Hesaid hiswork was of aheavy nature.
On June 16, 1999, he picked up abig metal stud and started to hand it to aco-worker when he said
it “just felt like my arm fell off.” Healso felt a burning sensation running up in his neck.

As aresult of the accident, he testified he sustained a shoulder injury, a hand injury and a
head injury. He said theright side of his head hurts; that his memory has been affected; and he has
dizzy spells.

Prior to the accident in question, he had been seen and treated for various other health
problems. He had high blood pressure, knee surgery, sinus surgery, heart and back problems. Since
the accident, he has been diagnosed as a diabetic.

Hetold thetria court he was not able to work because of hisrecent injuries and dueto his
treatment for depression. His physical activity seemsto be very limited as hiswife, Alma Bruner,
testified he was very active prior to the accident and worked every day.

Plaintiff’s family doctor was Dr. Robert C. Alley, an internal medicine physician, who
testified by deposition. The doctor stated he had been seeing Plaintiff since 1992 and since the
accident, he had complaints of chronic pain and he suffered from depression. He referred him to
other doctorsfor treatment. He said he was of the opinion he had some damage to the muscul ature
on the right side of his neck and as a result he has chronic spasms, impingement of nerves and
chronic headaches which hefelt were all caused by the work-rel ated accident. The doctor indicated
Plaintiff wastaking alot of medication such as neurontin, hydrocodone and vioxx for his physical
injuries and lexoprs, concerta and resperdol for depression and that the depression was a result of
the accident and his condition.

Dr. Alley told the court Plaintiff was a*“changed man” since the accident; that he was not
ableto work in hisold job and does not seem to be able to focus on anything longer than five or ten
minutes. He said he had not improved much in thefive years since the accident. With referenceto
impairment, he gave a 90 to 95 percent rating and said maybe it was 100 percent. At another point
in his testimony, he said that to the extent of having the ability to work and have gainful
employment, Plaintiff was completely disabled.

Dr. William Hovis, an orthopaedi c surgeon, testified by deposition and stated he saw Plaintiff
during June 1999 for his shoulder and neck complaints and performed arthroscopic surgery on his
shoulder and a carpal tunnel release decompression on his right wrist. He gave a 2 percent
impairment rating on the shoulder and a5 percent impairment to the hand for atotal impairment of
7 percent to the upper extremity.

Dr. Kenneth O. Jobson, aboard-certified psychiatrist, treated Plaintiff for hisdepression and
memory problems which he said was probably as a result of his chronic pain and loss of
employment. Although he had other medical problems, thedoctor felt theinjury in question wasthe
major factor causing his depression. As to the permanency question, the doctor replied: “I think

-2



thereisalikelihood that it’s permanent, but it’ s difficult to know the exact probability of that.” He
also stated his depression was classified as moderate and that it would have a severe effect on his
employability.

The only other witness to testify was Michael T. Galloway, a vocational consultant. He
interviewed Plaintiff, administered certain tests and reviewed all of the medical depositions. His
conclusion was that the employee had no vocational disability and he said he based that conclusion
on the fact that none of the doctors imposed any medical restrictions on his ability to work. The
witness said permanent medical restrictions were a key factor for an evaluator to use in assessing
vocationa disability.

Standard of Review

The standard of review of factual issuesin aworkers compensation case is de novo upon
the record of the trial court, accompanied by a presumption of correctness of the trial court’s
findings, unlessthe preponderance of the evidenceisotherwise. Tenn. Code Ann. 8§ 50-6-225(e)(2).
In assessing and weighing evidence, the trial court isin abetter position to judge the credibility of
witnesseswho havegiven oral testimony and the appellate court must extend considerabledeference
tothetrial court’ sfactual findings. Richardsv. Liberty Mut. Ins. Co., 70 SW.3d 729 (Tenn. 2002).

Analysis of Issues

The employer raises two questions on appeal. First, it isinsisted that thetrial court wasin
error in finding the employee’ s headaches and depression were caused by the accident. The second
issue cites error on the part of the court in finding plaintiff was totally and permanently disabled.
In our review of the record, we find very little evidence to support these contentions.

In order to award total disability benefits, the evidence must establish the disability totally
incapacitates the employee from working at an occupation which brings the employee an income.
Tenn. Code Ann. 8 50-6-207(B). Many factors must be taken into consideration in determining
whether an employee is totally disabled such as the employee’s age, education, work experience,
local job opportunities, etc. and thisisto be examined in relation to the open labor market. Orman
v. William-Sonoma, Inc., 803 S.W.2d 672, 678 (Tenn. 1991); Clark v. National Union FirelIns. Co.,
774 SW.2d 586, 588 (Tenn. 1989). The statutory definition of total disability focuses on an
employee’ sability to returnto gainful employment. Davisv. Reagan, 951 SW.2d 766 (Tenn. 1997).

In the present case, the medical evidence established plaintiff’ s chronic pain resulting from
his physical injuries and his state of depression were permanent injuries caused by the accident in
guestion. Dr. Alley testified the employee was completely disabled to the extent of working at
gainful employment. Dr. Jobson was of the opinion his state of depression would have a severe
impact on his employability.

Defendant employer did not introduce any medical evidence that conflicted with these
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conclusionsbut did introduce evidence from avocational consultant who testified the employee had
no vocationa disability. He reached this conclusion because the doctors failed to impose any
permanent restrictions. Itistruethat medical restrictionswerenot imposed during the courseof their
testimony. However, a specific question of this nature was never directed to the doctors. We are
somewhat perplexed by thiswitness' s conclusion under the state of the entirerecord. It may be that
if a doctor is of the opinion the patient is unable to work, it would be unnecessary to impose
restrictions when working was unlikely. We do not give any weight to this evidence.

Conclusion

The evidence does not preponderate against the judgment entered by the trial court. The
judgment is affirmed and costs of the appeal are taxed to the defendant employer.

ROGER E. THAYER, SPECIAL JUDGE
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JUDGMENT

This case is before the Court upon the motion for review filed by Odom Construction
Systems, Inc., pursuant to Tenn. Code Ann. 8 50-6-225(¢e)(5)(B), the entire record, including the
order of referral to the Special Workers Compensation Appeals Panel, and the Panel’s
Memorandum Opinion setting forth its findings of fact and conclusions of law.

It appearsto the Court that the motion for review isnot well-taken and istherefore overrul ed.
ThePanel’ sfindingsof fact and conclusionsof law, which areincorporated by reference, are adopted
and affirmed. The decision of the Panel is made the judgment of the Couirt.

Costs are assessed to Odom Construction Systems, Inc., for which execution may issue if
necessary.

It isso ORDERED.

PER CURIAM

Anderson, J., not participating



